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CIVIL AERONAUTICS BOARD 

Plaintiff 
- against - 

OTT ' ' 7” •~* * * ' ' C* T • m — r-. • * 

oUU i x JL » .t /iu».-wU w».n xiWit j 

INC., ct ai. 

Defendants 


Civil Action No 
7^ C 915 


THE RE 


ACTING AG SPEC: 


TO ?:- 


RESPECTFULLY ZY .' 


G. LULL DATED JULY 23. 


The United States Civil Aeronautics Board, 
hereinafter referred to as CAB, seels to restrain what 
it alleges to be the unlawful sale of air transportation 


* l/ Attached hereto is a photostatic copy of the title 
of - this action as used in the complaint. Defendants against 
whom the suit is terminated, are designated by an "X". 

* 2/ The Government says at p. 2 of its brief herein: 

"This Action is a sequel to 
Civil Aeronautics Board v. 

Acromatic Travel Corp., 

(and a nunoor of other Travel Agents) 
kQ'J F. 2d 2pl (CA 2-197^) 

which is pending on remand. That decision held that ey 
though CAB could isrue its own orders and punish for di 
obedience, it also has been given power by Congress to 
invoke the processes of our courts in enforcing. its regu¬ 
lations, orders a.pd tit ■ -aw. (<»9 u ’» S. C. yl-o7). 

The court sunned up the question involved when it 
said at page 2j>: 

"Do the fasts : . ?cu.:v.’ regarding the 
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on so called affinity charter flights. The defendants 
originally were twelve legal entities and nineteen indi¬ 
viduals who it is alleged, act through them or on their 
behalf. The CAB seeks preliminary and permanent injunction; 
prohibiting each defendant from acting as an indirect air 
carrier 29 U. S. C. §1301(3) or an indirect foreign air 
carrier A 9 U. S. C. §1301(19) without first obtaining a 
certificate of public convenience and necessity or a 
foreign air carrier permit. 

Consent decrees having been entered against 
defendants named in the caption herein now leave eight 
corporations and eleven individuals as surving defendants. 
They are: 


Carefree Travel, Inc. 

Vacation Ventures, Inc. 

Doran Jacobs 
Farragut Holidays Corp. 

Jerome H. Leonard 
Nationwide Leisure Corp. 

Stuart Graff 

Surrey International Travel, Inc. 
Eastern Sportsmen's Club, Inc. 
Gerald Kurtz 
Irving Snow 

Ernie Pike Associates, Ltd. 

Ernie Pike, Individually 
Henry Zetlin 
Esther Zetlin 
Jack Gorcey 

Gil International Tours, Ltd. 


Edward Gil 
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As to the individuals named, reference to the caption will 
indicate that rr.oct are sued as individuals and as officers 
of corporations for whom they act. 

The motion of Overseas national Airways Inc., 
for leave to participate herein as amicus curiae in these 
proceedings v:as granted by Judge Orrin Judd on July 30* 
197^-t. Other certified supplemental carriers, namely. 
Capital International Airways, Saturn Airways Inc., and 
Transinternational Airways, Inc., who claim to be in a 
similar position to Oh/, applied herein for leave to join 
with OhA as amicus curiae in this action, and a brief on 
behalf of all amici curiae has been filed herein. 


recovv:- 


In the judgment of the undersigned, the evidence 

i 

thus far presented herein does not justify or permit the 
issuance of a preliminary or temporary injunction at this 

I 

time. That is not to say that if the plaintiff properly 
uses its subpoena and investigative powers (^9 U. £. r -. 

i 

§§1354, 1 ^ 82 ) it will not ultimately be ab -1 1 to submit 
adequate proof to warrant issuance of the injunction 
against at least some of the defendants which it new seeks. 
CAB has not yet proved facts which make any or all of the 
defendants indirect air carriers subject to regulation by 
the Board. When and if CAB proves in detail the activities 


I 







V. 




of ono or more defendants, includin’ but not limited to 
arranging charter flights, soliciting the puolic and 
selling to the public and generally acting as an entre- 

I 

prcneur, in violation of A9 U. S. C. $§1371(a) ana 1372(a), 

i 

those who are indirect air carriers will be more readily 

i 

identifiable. I do not believe that the sale by a 
defendant of a single ticket in violation of the lav/ 

I 

should stamn that defendant as an indirect air carrier. 

| 

CAD's proof herein of isolated sales of tickets for air 

i 

transportation on charter flights did r.ot establish a 
regular course of conduct, ho conspiracy among the 
defendants was charged or proved and the hearsay and con- 
elusions contained in affidavits submitted by CAD can not 

I 

I 

take the place of direct proof of habitual and regular 
misconduct by defendants.. CAD's effort to prove a case 

i 

by cross examining officers of defendant corporations v.-as 
rnarkedly futile since these witnesses were primed for the , 
attack and successfully parried every thrust. 

i 

i 

Had CAD submitted proof, which it unfortunately 
did not, to support its suspicions, surmise and conjecture, 

i 

the undersigned would not hesitate to recommend the 
issuance of a temporary injunction. Lacking such proof 

I 

it appears that the requirements for a temporary injunction 
as set forth by the Second Circuit Court of Appeals on 
August 13, 197^ in 

I 

Gresham v. Dr. George Chambers, et al. ! 
Docket ho. 73 -2733 

and cases therein cited have not been met. 





the chav cs tee c A M?:.Ai:rr 


The complaint herein charges in paragraph 


"20. Defendants SCOTTISH-AMERICAR, TAM, 

TAA, PROFESSIONAL, GE R, CAREFREE, FARR A GUT, RATIO IWIDE, ; 
SURREY, EASTERN, PIKE LTD., and GIL LTD., and each of 
them, buys and relic charter air transportation for its 
own account, acting as an independent entrepreneur or 
principal rather than as an agent of a direct air carrier. 

I 

Pursuant to that course of conduct, each of these defendants 

I 

holds out and sells air transportation at prices fixed by . 
it for affinity charter flights between certain points in j 

i 

the United States, usually Rev; York, and points in other 

I 

states and/or countries t.o individuals not cligiole for 
such transportation, providing such ticket purchasers in 
many cases with membership documents in the chartering 
organization in connection with, ar.d for the purpose of, ! 
the sale of such air transportation to them. In so doing j 
each defendant acts as an indirect air carrier without a 

I 

certificate of public convenience and necessity, or an 

I 

indirect foreign air carrier without a permit, and violate 
49 U. S. C. SS1371(a) or 1372(a)." 

Paragraph 30 makes similar allegations as to the Individual 
defendants. 

Paragraph 33 alleges: 

"33. The defendants, and each of them, 

I 

arrange for, offer to roll mi ceil, <Uroct«Xy or through ! 
agents, what purports to be "pro rata" or "affinity" 


1 

! 
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charter air transportation (hereinafter "affinity charters') 
between certain points in the United States, usually Uew 
York, and points in other states and/or countries to the 
general puolic, contrary to those Civil Aeronautics Boord 
Regulations governing such charter air transportation, in 
violation of their duty pursuant to 49 U. S. C. §l485(c) 
to comply therewith including, but not limited to. Economic! 
Regulations prohibiting:" such conduct as is set forth in 
14 CFR. 


THE FORM 07 '777 PROOFS 


On June 19, 1974 this Court issued an order 
requiring the defendants to show cause why the preliminary 
injunction asked for by the plaintiff should not issue. 
Voluminous affidavits to which were attached exhibits were 
filed in support of this order. 

Before argument of the motion was heard, several | 
of the defendants made motions to dismiss the complaint for 
what they called deliberate misjoinder of too large a 
number of unrelated defendants in the came action and for 
failure to join additional parties such as airlines, hotel 
owners and travel agents, who had not been made parties. 
Some defendants also demanded a jury trial on the epplieu-j 
tlon for a preliminary injunction. All of these motions 
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were denied. Finally on July 19, 197^ oral testimony 
first was heard and prior to that the defendants were 
directed to file answering affidavits and to produce 
persons for CAB to examine as adverse witnesses. Such 
answering affidavits were filed by all defendants except 
Nationwide Leisure Ccrp. Thus the plaintiff's application' 

t 

for a preliminary injunction is based on affidavits with 
exhibits- attached thereto as well as oral testimony given 

i 

by the several witnesses in open court. Stenographic 
minutes have been taken and these are being filed in the 
office of the Clerk of this Court together with this 
report. 


THE PLAINTIFF'S CCNTENTICNS 


In its brief submitted in support of its motion ’ 
for a Preliminary Injunction, CAB stys at p. 6: 

"B. Facts of this Case. The facts of this. 

- j 

case are disclosed in the Hoard's affidavits filed herein, 1 
and the various exhibits thereto. The defendant entities j 
fall into at least two different categories. 

A number of the defendants, such as 
Scottish-Americnn Association, Inc., Turkish American 
Mediterranean Association, Inc., ana Turkish American 
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Association for Cultural Exchange are set up os r.ot-for- 

| 

profit corporations and are in the G u i cc and forn of a 
club of one sort or another; they have varying degrees 
of resemblance to oi'dinary social clubs and some may even 
have primarily existed as such some time ago. it is 
believed that these "clubs" act both as "wholesalers", 

I 

contracting out at a mark-up large groups of seats on 

t 

aircraft they charter, and as "retailers", selling their ; 

( 

own charters directly to the puolic or sometimes selling 

i 

individual tickets to people on the flights of other 
wholesalers. In the case of these "cluo" defendants, the 

I 

"club" -- frequently under common control with a travel 

i 

bureau of so ?.ic. Icind - - v/oulcl r.'.ake the prospective 

• i 

passenger on instant "member" of itself thereby providing 
a cloak of legitimacy to its operations. In the case of ^ 
at least son.e defendant entities, the "club" merely odds , 
the passenger's noma to o permanent mailing list for 

! 

solicitation on future flights. These so-called "clubs" 
are really in the travel business and exist for the 
purpose of chartering aircraft - - all other activities 
arc either ancillary or cosmetic or both. 

The second group of defendants, such as 
Farragut Holidays Corp., German Overseas Tours, Inc., 

I 

Carefree Travel, Inc., Vacation Ventures, Inc., nationwide 
Leisure Corp., Ernie Pike Associates, Ltd., Surrey 
International Travel, Inc., and Gil International Tours, 
Ltd., are not "clubs" themselves, but use "clubs" (which 
may or may not be fictitious) to conduct affinity charter > 
flights. Vis-a-vis the promoter's operation, the sole 
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function of those "clubs" is to provide; a name on a 
charter contract to enable passengers to be placed on 
affinity charter flights in the "club's" name. Such 
promoters sometimes will give their passengers appropriate 
"membership" documents in the chartering "club", either 
directly or through other travel agents operating at a 
mark-up or on a percentage commission basis paid by the 
promoter, as with the "clubs", however, such promoters 
will frequently operate as retailers for other organiza¬ 
tions as well as for themselves. 


The individual defendants act through or 
on behalf of the defendant entities with respect to the 
activities alleged in the complaint." 


co:;v:;;;~’io;:s c? d::?3TJa:;?s ax:ct curias 


The defendants deny that they are indirect air 
carriers and vehemently deny the conclusions which CAD 
draws from what appear to be almost admitted but isolated 
violations of the law by some or all of the defendants. 
Tney firmly deny that a preliminary injunction legally 
is permissible. 












Amici Curiae make three arguments against 


issuance of a preliminary injunction. 


1. Since the defendants arrange more 
than 50 affinity charters a week each involving approxima¬ 
tely 2M passengers a sudden chut down would be calamatous j 
to the public. 

2. It is difficult if not impossible 
to enforce CA3 regulations which amici have petitioned 
both the Congress and CAB to change. 4 '-^ 

3. The legal requirements for issuance 
of a preliminary injunction have not been met. 


*V fne ux rector of Enforcement and Chief Legal Officer 
of CAD who testified in these hearings, did not seem to 
generate enthusiasm for the CAB Regulations when he was 
asked 

"You are familiar with your own rules and regu¬ 
lations, are you not?" and he answered 

"To a greater or lesser degree depending on the 
rule". (Gingery 505) 

This witness admitted the accuracy of the quote in 
Travel Weekly Perspective when he said that Air Carriers 

"... Warrant the fact to the Board on their 
honor that the affinity pacsor.gerr they are carrying are 
being carried in accordance with Board regulations . . . 
In my view we should exhaust the ability of the carriers 
to fulfil their responsibilities before we attempt to 
solve this problem by concluding that they arc unequal to 
it". (Gingery 56 2) 







THE DAI.'Gr?. TO THE ^UT-LIC 

Substantial rear on exists to believe that the 
plaintiff liar brought to light herein a situation which 
presents a real threat of serious danger and damage to 
that segment of the American public v.’hich is mislead mi 
travelling by air on what are commonly called charter 
flights coupled with package deals arranged by the 
defendants or those conducting operations comparable to 
those of these defendants. •' 

Marked a.r evidence by the defendants as exhibi 
10 is a letter from T.'A Manager of Fassenger Sales to 
Surrey International Travel Co., one of the defendants 
herein and it reads in part: 

' "Recent information that I received, whic 

I discussed with you, indicates the signatures of the 
charter organizer c.n the Statement of Supporting Informa 
for the Knights of Pythias departure of February 1*1, 1?7 
and the Kings Point Academy Alurri Association departure 
of February 17, 197^, may be questionable. In addition, 
the telephone check call system that we instituted to 
determine the charterverthiness of individual passengers 
manifested has not always been successful in detecting 



non-members". 
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Then follow three requirements which Ti.’A insists should 
be followed after which it is said: 

"l am disturbed that we have to go to 
these extremes to verify the charter worthiness of this 
program, however, I feel these steps are necessary in 
view of recent occurrences." 

Thus ample reason exists to suspect 


flagrant and wide spread violations of the 1» nod 

to protect the American public have been committed in the 
recent past by "package tour companies" who insist as the 


defendants do, t 
Aeronautics Law 
r.autics Board. 


hat they are not subject to the Civil 

• * t 

I 

or the Jurisdiction of the Civil Aero- 

i 

There is little if any evidence that these 


practises have ceased or even abated to any appreciable 
extent. 

Mr. Gingery, Chief Enforcement Officer of 
CAB testified that 37 per cent of passengers on affinity 


flights were ineligible according to one survey and Ao 
per cent according to another. This does not include 
cases of fictitious or faked charters. Nor has any 



defendant been tied in directly with any of these statistics. 

During the course of hearings herein, the 
Defendant, Scottish American Association defaulted on 
air transportation it had arranged for approximately two 
thousand travelers according to reports. Again on 
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August 17, lf'7'i 50,COO British travelers v;ere stranded all 
over the world oy the collapse of Court Line, Britain's 
biggest rr. shag--ucur company according to reports in the 
New York 'iir..es a copy of v;hich is hereto attached. In 
the instant case it was said that Pan An alone grosses 60 
Million hollars a year fren Charter flights and this 
cr.phas ir.es how widespread and big the operation is and 
how necessary it is to police such an industry. 

It is easy to see that without supervision and 
regulation today's payments by the public for air trans¬ 
portation a rr.onth frcr. now could be used to pay air 

t 

carriers for flights to be completed tcr.orrow in a 
r.ar.ner akin to hit:.-", of checks. If today's receipts are 
used to pay yesterday's coligutions, the greater will 
the rich of insolvency be. As long as tour operators 
arc free fre. restraint and regulations of any hind, it 
would appear that they are entirely free to use funds 
entrusted to then oy or for the account of the public, 
in any r.ar.ner they nay wish. 


COM'BAT 


By joining together a large nur.ber of defendants 
and by relating in bulky affidavits with exhibits attached 

I 

a considerable ar.ount of hoarsav, CAB has spread a heavy 
veil of sum: cion ever .all o:~ the defendants collectively 
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as a Group. Consciousness that each defendant is entitled 
individually to his day in court has compelled the exercise 
of the most meticulous care in weighing plaintiff's proof 
separately as against each defendant. 


Fi:.7)i::cs of :• r 


1. Each of the corporations v;hich survive as 

defendants herein is inenroorated and as of the time of 

.1 

the filing of the complaint herein maintained an office 
as alleged An the complaint. 

2. The individuals named as defendants herein, 
as of April 197-4, v;ere officers of corporations as aliened 
in the complaint and they acted through or on behalf of 
the said corporations as alleged except as to the defendants 
Shapiro, Snow and Kurtz. As to the defendant. Shapiro as 
of December 1$73 he acted through and on behalf cf Ernie 
Pike Associates and Eastern Sportsmen's Club (Affidavit - 
Rita Collins - Par. '() but not thereafter. 

3. Eastern Sportsmen's Club Tr.c., on April 9, 
197 J l accepted two checks one for $175.CO for air trans¬ 
portation and the other in the sum of $10.CO for annual 

* 

dues in Eastern Sportsmen's Club, from George S. Mnichiello 
a special agent of the Civil Aeronautics Board. The 
person who took the chocks at Eastern's Office at 310 5th 
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Avenue, left the office and returned in a few minutes 
giving to Minichiello a TV’A ticket covering a round trip 
Hew York to Lac Vegas April 11, April 1^! made out to 
G. Minichiello, bearing the words on the outer cover 
"charter ticket" and reading inside "Suburban Sporting 
Club, Inc., (name of charterer)". Minichiello was told 
by the attendant Sharon, that he should say he was a 
member of the Suburban Sporting Club since 1973 and he 
was given a membership card in that club. Ernie Pike 
Associates Limited maintains offices next door at 303 
5th Avenue. (Minichiello Affidavit Par. 6 , 7, 8 , 9, 10, 


Jj. F.':rre <~nt "olid a-w Cc"r, , 551 5 th Avenue on 
April 10, 3379 accepted $303 from George S. Minichiello 
for a round trip air flight to Athens and return without 
any ground package, with a departure of April 27 and 
return on May 5> 197^ on Saturn Airways Inc. He was giver. 
a receipt and a few days before the flight he received a 
letter with pre flight instructions but at nc time was he 
given an air transportation ticket. By presentation of 
the letter at check-in prior to flight, he was given a 
Saturn Airways ticket. 


5. Carefree Vacation. Ventures. 30 V.’est 57th 
Street on April 10, 197^ accepted payment of $lcO.CO from 
George S. Minichiello for a return flight to Lr.s Vegas, 
Nevada, May 2, May 5- He received by mail (in a Carefree 
envelope exhibit 29 ) a tour membership card evidencing 
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accommodations on Capital Air Litres Plight No. 150 May 2, 

, 1 . ! 

1974 departir .3 Kennedy. When Min’chiello checked in at 
Capital Airways his name was on the plane's manifest. 

6 . Nationwide L n ! .-:iro Corn.. 207 East Lpth 
Street refused sale of a single ticket to Minichiello. 

He went to Liberty Travel Agency, 157 Meet A 2 nd Street 
where he gave them-a check for $290.00 for a return 

! 

flight to the Canary Islands. When he did not receive 

i 

his ticket he inquired of Liberty ar.d was directed to 

Nationwide's office at 207 East ^5th Street where he | 

called and was furnished with an envelope containing the 

.! 1 

flight itinerary ar.d some Nationwide Leisure baggage tags 
(exhibit *'» 9 ) together with a statement that he was a 

1 

member of the employees of New York City Board of Education. 
On the night of May 17th Minichiello checked in for 
Capital Airways Flight No. 0 G 0 on the north passenger 

I 

terminal at John F. Kennedy International Airport bound 

I 

for the Canary Island and the only identification he 
produced on bearding was his passport. He was given a 
Capital charter flight ticket and a passenger boarding 
pass (exhibit 50)• The ticket indicated the charterers 
to be Gastror.cnical Association of Pennsylvania and 
Employees of NYC Board of Education. 


7. Ernie Pike Associates Ltd. ar.d Oil Inter- 
n ational Ton>v Ltd., operate closely together although 

i 

they are separate entities. Rita Collins employed at Pike 
Associates from April to December .1973 in an affidavit 


1 






stated that she prepared membership for passengers in 
spurious organizations v/hich were supposed to be 
charterers. Henry Shapiro directed the activities of 
Eastern Sportsmen's Club and Pike Associates during this 
time according to Miss Collins. 


8 . A TEA flight January 21, 197^1 ostensibly 

’ i 

was chartered to the Knights of Pythias (Affidavit of 

i 

Paul V.'allig exhibit p) for an "affinity" grout. The 

i 

travel agent is named as Surra;' Internet: sr.nl. It was 
presumably signed by Jack Kaucberg. Examination of the 

i 

membership roster of the Knights of Pythias and interro¬ 
gation of officers of that organization failed to uncover 
l 

| any affirmation of the charter by the Knights of Pythias 
or the existence of a Jack Kausserg. (Affidavit Far. 8). 


CONCL’JSICKS 


1. Hearsay evidence contained in Affidavits 

1 

submitted herein by CAB may not dc considered in connectL-n 
with CAB's prayer for a preliminary injunction. 


2. All of the surviving defendants with the 
possible excoption of Snow and Kurtz, have been guilty 
at one time or another of serious violations of CAB rules, 

l\ 

regulations and statute law’s. 


J 
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3 . Ko adequate proof hos' been submitted to 
support the conclusion that any of the surviving defendants 
personally, presently and systematically is violating the 
CAB rules, regulations and statute lav;s. 

A. Upon submission by CA3 of proof establishing 

the facts alleged in paragraphs 23 et sco., of the co:.plair.t 

against any defendant, that defendant thereupon will be 

established to be an indirect air carrier • 

! 

5. Any defendant who n established to be an 

i 

indirect carrier is subject to the jurisdiction of the 
Civil Aeronautics Board and his or its conduct thereafter 
must be governed by its rules and regulations. 

6 . Civil Aeronautics*Board has jurisdiction 
over any indirect air carrier. 


PROPOSAL 


CAB itself must enforce the law and its rules. 
It is unrealistic for CAB to expect the air carriers to 
police the Travel Agent industry as CAB's chief of enforce 
cent officer indicated (Gingery 5-2). CAB very simply 
could direct all air carriers to report within A8 or 72 
hours with details, the signing of any and all charters 




o 
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. . i 

i 

for air transportation which are executed by affinity 
Croups. CAB thereupon could investigate the authenticity 
of such charter organization, if the charter group is 
found to be a fake, as CAB insists happens so often, 

j 

criminal prosecution of those involved including the 
Travel Agent, easily could follow. Passengers emplaning 
on an affinity charter flight could be required to produce 
a certificate of membership in the chartering organisation 
in which is stated the place where the central membership 
list showing the date when each nerson Occame a member is 

| 

kept as required by 14 C. ?. R. 207.41. Spot checks cf 


membership certificates against membership,rolls could be 
made periodically or regularly as CAB might see fit. 

It seems that as soon as CAB makes known that 
it will employ those powers which Congress has given it 
to put an end to the practises of which it makes complaint 
herein there will be a sudden, marked and continuing 
change for the oetter to such an extent that further 
prosecution of this suit will become wholly unnecessary. 

CAB's expectation that airlines will enforce 
rules, regulations and the lav; to the detriment of Travel 
Agents, the hand that feeds thenj is unrealistic to say 
the least. Competition between airlines for passengers 
will rot add zest to law enforcement efforts cf airlines. 
It would also seem that we should not disregard the 
possibility of unholy and sinister alliances between 
domhant personnel in airlines and travel agencies. 








In its brief in support of its notion for a 
preliminary injunction, CAB indicates that illicit aifinity 
charters not only undermine the air carriers but also 
siphon vast sums of money from the public to middlemen who 
are not subject to any control. If the cost of an affinity 
charter flight is properly pro rated among the oesser.-ors, 
the cost per head is far less than an airline would collect 
for the same flight on a regularly scheduled flight. CAB 
claims that those who arrange illicit affinity charter 
flights do not pro rate the cost but make a charge per 
ticket far in excess of the pro rata cost, although less 
than the scheduled rate. Thus the public derives what 
appears on its surface to be a benefit, the middleman 
doer extremely well for himself but the airlines become 
big loosers. 

i 

The request of Pan Am for a 10 Million Dollar 
a month subsidy from our government as reported on the 
front page of the August 24, 1974 issue of the Dew Yor.: 

i 

Times, seems to indicate that the cheap rates the American 
public gets at the result of illicit affinity charters is 
a pyrrhic victory. 


It seems that if CAB made it clear to Airline 
Carriers and Travel Agents alike that no more "phony" 
affinity charters would be tolerated and if it followed 
up its announcement with appropriate action, the evil cf 
which CAB complains herein could be eliminated suddenly 
and effectively. Until CA3 dees so the propriety of 
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UNITE!) STATUS DISTRICT COURT 
HI'STERN DISTRICT OF NEW YORK 


CIYII. AERONAUTICS BOARD, 

Plaintiff, 

- against ~ 

SCOTTI S:i-A MIDI I CAN ASSOCIATION, INC., 

< TRAVKL-A-GO GO, INC., 

FRANCIS JO!!N 10LAN a /It /a FRANK If. ROSS, 
Individually and as Officer, Agent, 

Servant or Employee of, and d/b/a 
SCOTi I S/i-AMM.K I CAN ASUOCI AT I ON, INC. 
i and TUAYEL-A-GO GO, INC., 

X JULIA ANN FOLAN, Individually ani as 
Officer, Agent, Servant <v* Nnployoo 
of, and d/b/a SCO"TISK-.VB RICA.N’ 

ASSOCIATION, INC. and TRAVEL-A-GO GO, INC., 

V TURKISH ANNRICAN MEDITERRANEAN 
ASSOCIATION, INC., 

X S.MIIR TAIWAN, Individually and as Officer, 
Agent, Servant, or Evvoiovco of, arid d/b/a 
/ TURKISH AMERICAN MEDITERRANEAN ASSOCIATION, 

INC., 

X ORMAN BRENNER Individually and as Officer, 
Agent, Servant or Enoloycc of, ani d/b/a 
v TURKISH AMERICAN MEDITERRANEAN ASSOCIATION, 

INC., 

X YILMAZ BRIM, Individually and as Officer, 
Agent, Servant or Nm'Joveo of, and d/b/a 
TURKISH AMERICAN MEDITERRANEAN ASSOCIATION, 

INC., 

•' ATA BRIM, Individually anc! as Officer, 
Agent, Servant or .Employee of. and d/b/a 
\ TURF t S” AVERt^.'v MNDIT rn RANEAN ASSOCIATION, 

INC., 

V TURK I MI AMERICAN ASSOCIATION FOR CULTURAL 
EXCHANGE, 

/ FARUN BNNICK, Individually and as.Officer, 


it., 
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y the professional fi /,!/;:r:i association, inc.-, 

y FRANK LATORRE a/l:/a FRANK S. LATOR, * 

Intlivirionlly and ns Officer, Agent, Servant, 
or Employee of, and d/b/a TKE PROFESSIONAL tc 
/tLUfU^I nSSOui.i x ivj.i, xNo■, . 

V GERMAN OVERSEAS TOURS, INC., 

CAREFREE TRAVEL, INC., ' ' 

VACATION VENTURES, INC., 

DORAN JACOES, I:idividuaIjy and as Officer, 

' A cent, Servant or Employee of, and d/'o/a 
CARET tU... x.L, x.tx. •, a jiu 1 *t Cs* x *. 

VENTURES, INC., 

FARRAGuT HOLIDAYS COR?., 

JEROME II. LENNAR?, Individually and as 
Officer, ARent, Servant, or Employee of, 
and d/b/n xAREAGUY ilOLILAVS COR?., 

NA TI ON EID E LEIS l'I IE COR ?. , 

STUART GRAFF, Individually and as 
Officer, Agent, Sirvan; or Employee of, 
and d/b/a NAYIONTTDE LEISURE CORP., 

x SURREY INTERNATIONAL TRAVEL, INC., 

EASTERN SPORTSMEN'S CLUB, INC., 

GERALD KLUTZ, Individually and as Officer, 
Acont, Servant, or Employee of, and d/b/a 
EASTERN S PORTS Mx'.N' S CLUE, INC., . . 

IRVING SNO'V, Individually and as Officer, 
Agent, Servant or Employee of, d/b/a 
EASTERN SPORTSMEN'S CLUB, INC., 

ERNIE PIKE ASSOCIATES, LTD., 

ERNIE PIKE, Individually and as Officer, 
Agent, Servant or Employee of, and d/b/a 
ERNIE PIKE ASSOCJA'ItfS, LTD'., 

HENRY SETLIX, Individually and as Officer, 
Agent, Servant or Employee of, and d/b/a 
ERNIE PIKE ASSOCIATES, LTD., 

HENRY SHAPIRO, Individually and as Officer, 
Agent, Servant or Employee of, and d/b/a 
• ERNIE PIKE A SSCC I <»* , LiiiD,, and 

Bl'OiH S Ciiuf), 1 , , 

KSTJIKil 7.:;rLi:: f Individ* ally and r.r. 0;;iccr, 
Acont, »S-:*rv;.nv or r/.vjji'Vf'O or, a no d/b/a 

)• iwix j 1 u j iv l nok ' , v j .i i ., ancl ow'ottiii 

J.Im J'.Iva.u lUm.iii i i>.i » i-ij, • , 
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JACK GOKCKY, Indi viiiunlly and ns Officer, ) 
A|:onl, Servant or K: ole von of, :t »ic5 d/b/n ) 

Lit nil. PI KA A GSC » IA I >o. L n), , nnc. SbffuL/ ) 

INTIiltNATIOAAL YKAYKL, iNC., / 

) 

GIL lATLIlAYii Iuaiu j0ullij| LiD«, ) 

KDY.’AW) GIL, Individually and as Officer, ) 
A^ent, Servant or L;.p3c>yeo of and d/b/a ) 

GIL IA i LlUwt i K/N/iL iOuuS, L * D., ) 

) 

Defendants. ) 

) 

) 
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MEMORANDUM OF DECISION 


The Civil Aeronautics Board (C.A.B.) brought this 
action against 14 corporate defendants and 19 individual princi¬ 
pals of the several defendants, for injunctive relief to pre¬ 
vent their selling airplane passage on charter flights which 
do not co-ply with C.A.B. regulations concerning affinity 
groups. Consent injunctions have b;en granted against six 
corporate defendants and eight individuals, leaving eight 
corporations and eleven individuals for consideration at this 
t iir.e. 


Plaintiff's application for a preliminary injunction 
is now before the court for decision, after evidentiary’ hearings 
and a report on certain issues by United States Magistrate 
Vincent A. Catoggio. For the ’reasons stated below, the court 
will confirm the Magistrate's major findings of fact, but not 
his conclusions of law, and will grant an injunction against 
certain of the defendants, but with provisions less drastic 
than those requested by the C.A.B. 
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The Proceedings f-o Date 


Plaintiff's Information Sheet pursuant to Rule 1 of 
this court's Individual Assignment and Calendar Rules described 
the case as related to Civjl Aeronautics Foard v. Aeror.at ic 
Travel Corn. , 71 C 1232, which had been randomly assigned to 
this judge following the directions in the Court of Appeals' 
opinion dated December 12, 1973, 489 F.2d 251. This court did 
not exercise the right to return th; case for reassignment, 
pursuant to Rule 2(d) of those Ruler., as might have been dona 
if it was erroneously assigned. 


The motion for a preliminary’ injunction v;as commenced 
on June 19, 1974 by order to show cause, supported by affidavits 
and exhibits more than two inches thick. Louis Kizer, Esc;, and 
Gerald A. Kearney, Esq. appeared a few day’s later at an in¬ 
formal conference and requested that the hearing date, set for 
June 2S, 1974, be scheduled for one month later in order to 
enable the defendants to analyze the legal issues, investigate 
the facts fully’, and prepare motions to dismiss the complaint 
for allegedly prejudicial misjoinder, or in the alternative, 
for a severance. Vr h’izer appeared for an indefinite number 
of defendants, and Hr. Kearney appeared for Scottish-American 






Association, Inc., which v:as the first defendant named in she 
complaint, and for tv7o individual principals of that defendant. 
The court adhered to the scheduled hearing date of June 21, 

1974 for those defendants whose counsel had not requested an 
adjournment, and fixed July 5 for defendants' notions and for 
cross-examination of the plaintiff's witnesses, and July 12, 
1974 for testimony of defendants 1 'witnesses- 

On June 28, 1974 the C.A.B. submitted a default 
judgment against two of the original defendants, Turkish 
American Association for Cultural Exchange (T.A.A.) and Mr. 
laruk renik, who had neither requested an adjcomment nor ap¬ 
peared. Later that cay, the court received a notice of 
appoorence on their behalf from Mr. Miner and determined not to 
sign the default judgment. However, the Nizer firm later with¬ 
drew, and a letter was filed on July 15, 1974 in which these 
two defendants agreed not to undertake any affinity charter 
transportation until after the determination of the merits of 
the complaint. 


On July 5, 1974, Messrs. Mizcr and Kearney were 
joined by Howard Boros, Esq., Joseph Karcheso, Esq. and 
/.nt.io.i) Dili...-tin, Esq. as co-counsel or substituted counsel 
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for various defendants. The court denied a notion to disniss 
the complaint or to sever for prejudicial misjoinder, a notion 
to add unnamed airlines as indispensable parties, a notion for 
a jury trial, a notion to reassign the case to another judge, 
and a notion to certify the case to the Court of Appeals to 
reviev? the denial of the other notions. The court proceeded to 
hear the direct testimony of the first C.A.B. witness, Geoige S 
Minichiello, a Special Agent in the Bureau of Before-erront, and 
the start of his cross-examination; his affidavit was accepted 
as direct testimony, after this court ruled on defendants' 
notions to strike various paragraphs in the affidavit as inad¬ 
missible hearsay. At the close of the hearing, the cross- 
examination of the first C.A.B. witness had not been completed. 
The case was adjourned until July 19, 1974 at defendants ' re¬ 
quest, and defendants were directed to submit affidavits by 
July 16, 1974. 


On July 11, 1974, after a conference telephone call 
with counsel for plaintiffs and most defendants, the court 
granted the C.A.B. 's request to take depositions, arc extended 
the defendants 1 time to file.affidavits until July 19, 1974. 
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On July 13, 1974, the court•granted immunity to two 


witnesses who were being deposed by 
principals of Liberty Travel Corp., 
agencies in the country. 


the C.A.B., and who were 
one of the largest travel 


On July 19, 1974, consent orders against certain de 
fendants were submitted and signed. Motions of the regaining 
defendants for partial summary judgment on count II of the 
complaint were argued and denied (See discussion below); the 
court then heard further cross-examination of the C.A.5. witr. 


who had testified on July 5, 1974. 


At the conclusion of the hearing, sin 
be engaged in a criminal jury trial the follow! 
issues were referred to United States Magistrat 
Catoggio to hear and report. He had been prese 
hearing, to obtain background on the case. The 


ce the court \• 
r.g week, the 
e Vincent A. 
nt during the 
Order of 


»* o r r ^ r*v> ^ Tnl • • OO 1 O *7 A ^ ^3 J * ^ * 
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July 29, with hearing on confirmation set for July 30, 1974. 


The order specified as g.nunds: 

"The court h ving commenced hearing testimony 
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trials of defendants in custody, and the 
court finding that exceptional circum¬ 
stances exist - which require a reference 
to a Master ..." 

The date, on which a report was requested was fixed so as to 
permit decision by the court before departure on its scheduled 
th*.ce weeks vacation, and later extended cates were fixed in 

the hope of permitting prompt action on the Magistrate's report 
after that period. 

During the week of July 22, further hearings were hel: 
before Magistrate Catoggio. Cn July 25, 1974, a conference was 
held in chambers during which the defendants asked the court 
to extend ;ha times fixed in the Order of Reference, so as to 
give the Magistrate further opportunity to study the case and 
also to let the parties lile additional briefs. Over vigorous 
objection by the C.A.B., the court modified the Order of 
Reference, providing zqr further hearings during the period of 
the court's vacation, and allowing until September 3, 1974 for 
filing exceptions to the Report of the Special Master. 

The Magistrate's Report as Special Master was filed 
on August 27, 1974, and stated (p. 12) that 


/ 
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"[Ajraple reason exists to suspect that 
flagrant and wide spread violations of the 
lav; designed to protect the American public 
have been committed in tne recent past by 
"package tour companies. ..." 

The Magistrate found that the C.A.E. agent Kinichiello had 
been sold illegal individual tickets for affinity charter 
fxignts by Eastern, i'arragut, Carefree, and Nationwide, the 
j.nst-named through Liberty Travel Agency; that memberships in 
spurious organizations were prepared for passengers on behalf 
of Ernie Pike Associates and Gil International; and that Surra 
chejj cored one ilight on behalr of the Knights of Pythias with 
out any c uthonzation. He relused to consider hearsay materia 
in the C.A.E. affidavits. Although he found that all the re¬ 
maining defendants except Snow and Kurz were guilty at one tin 
or another or serious violations of C.A.B. regulations and 
statutes, he concluded that there v. ? as no adequate proof of 
present and systematic violations and that defendants could no 
be found to be indirect air carriers until the C.A.E. subnitte 
further proof. 


The Magistrate proposed that C.A.E. should investiga 

the authenticity of chartering organizations, require passense 

to produce certificates or membership, and spot check these 

against the membership rolls, out that meanwhile the rrcoric- 

• » 
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of a preliminary injunction was highly questionable. 

« 

In a supplemental report filed August 28, 1974, the 
Magistrate explained his refusal tc pass on plaintiff's more 
detailed Proposed Findings, on the ground that they were compii 
cated, argumentative, and generalized, and that plaintiff should 
have traced particular charters through the books of the travel 
agent, the airline and 'others involved in order to show that 
any defendant was conducting its business in violation of the 
law. 

•> 

Argument on exceptions to the Magistrate's Report 
was heard on September 4, 1974. The C.A.B. exceptions were 
oral, but were br.sed on the detailed Proposed Findings which 
had been submitted to the 1 * t-* ^ 2 . %j 11 c> t e. 

Affinity Charter Flights 

This case results from the effort of the C.A.E. to 
maintain a dual price structure, one price for tickets on 
regularly scheduled flights, and a lower price for charter ^ 
fligh.s. To prevent abuse of charter flights and protect the 
regular airline business, C.A.B. regulations, 14 C.F.R. parts 

207 20S, 212, and 214, restrict affinity charter flights in 
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various vays. Three of the basic requirements are that for 

« 

most purposes passengers on charter flights must be members of 
a k jna - -fg organisation, with r.e;:.bership dating back at least 
six months prior to the flight, that charter flights nay be ad¬ 
vertised cnly to group "arbors arid not to the general public, 
and that the cost of the charter flights must be pro-rated amcr.z 
the passengers. (If the flight in not full, those mho fly must 
share the cost of the empty seats). 

This case presents complex legal and factual issues 

.of substantial importance to the public. The C./..E, contends 

that the detenc.ar.cs are actin'', as indirect air carriers mi thin 

the meaning of 49 U.S.C. § 1301(3) and therefore must obtain a 

certificate of public convenience and necessity as required by 

49 U.S.C. § 1371(a). In addition, the C.A.E. contends that the 

defendants have consistently disregarded the requirements of the 

regulations ar.d in eifect sell individually ticket** 1 ? 1 , vrans^orta- 

tion in the guise of charters, to persons v;ho are not bar.a fide 

members of affinity groups, in violation of the intent of the 

u.s. 

Federal aviation program. See 1962/Code Cong, ar.d Admin, hems 

at 1832. 


• <■ 





Defendants contend that they are not thenselves offer 
ing air transportation except as legitimate ticket agents, 

49 U.S.C. C 1301(34), that they ace not indirect air carriers, 
and that any ticket sales in violation of the regulations vrere 
made to a C.A.B. investigator and vere either unauthorized sale 
by unfaithful employees or the result of entrapment. 


The C.A.B. rogulaticns for affinity charter flights 
contemplated that there could be direct contracts betv;ten an ai 
carrier holding a C.A.B. certificate of puolic convenience and 
necessity and a chartering organization or affinity group. 

(In order not to discriminate against persons v:ho are not mem¬ 
bers of organizations, provision v:as also mace for independent 
groups of at least 40 or more - 14 C.F.R. § 207.11(c)). A 
stravel agent may receive a 5 percent commission from the charte 
ing airline, but no compensation from the chartering group. 

14 C.F.R. §§ 207.23, 207.30. 


The travel agent who handles a charter flight must 
execute Section A of Part II of a'Statement of Supporting In¬ 
formation (S.S.I.) describing its services and 'warranting that 
it will act "in a manner consistent with Part 207 of the 


Board's economic regulations." 14 C.F.R. § 207.60. (Jan. 1, 
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1974 revision) p. 36. Perl* I of the S.S.I. is to be executed 
by the air carrier, find Section B of Part II by the chartering ' 
organization, with r.ore detailed information find a more detailed 
warranty. 14 C.l'.R. § 7.07.60. The charterer is required to 

Te¬ 
state whether there has been any intermediary involved in the 

charter other than the travel agent and to warrant that it has 
not offered charter flights simultaneously with the solicitation 
of membership in the organization, and that fill charter parti¬ 
cipants hfi’'e been informed of the eligibility find cost require¬ 
ments of the affinity charter rules. 


Defendants (except Pastern, Surrey and their princi¬ 
pals) act as wholesalers, a function which the C.A.B. says is 

1:^0 , . 

wholly improper. Tney reserve space on airlines tor a series 
of flights to a given destination, coordinate the air travel 
with hotel reservations, sightseeing tours, and other ground 
arrangements, and offer these packages to travel agents, ostensi¬ 
bly for sale by the travel agent only to b ona fide chartering 
groups. A major issue of fact is whether the packages are used 
to solicit the general public, as distinguished from members 
of the chartering organization. 
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In affinity charter flights, as stated above, the 
charterer nay solicit only bona ffie members who have belonged 
to the organisation for si:-: months prior to the flight date, 
or their immediate families. 14 C.F.R. § 207.40(b). The 
six-months r.enbership requirement is designed to prevent per¬ 
sons from joining an organization simply for the purpose of 
getting cheap air transportation; since this requirement can 
be evaded by back-dating mem.;arshins or by . *ing a travel 
agent with blank membership cards, the central membership list 
must be available for inspection by the carrier or a C.A.E. 
representative. 14 C.F.R. § 207.41. The term "immediate 
family" is restricted to "spouse, dependent children, and 
parents'* living in the member's household. 14 C.F.R. § 207.42( 
The air carrier is required to make reasonable efforts to 
verify the identity of all emplaning charter participants, and 
to note the documentary source of verification on the passenger 
list. 14 C.F.R. § 207.26. 

Enforcement o f the affinity charter rules has been 
difficult. The Director of the C.A.E. Eurcau of Enforcement, 
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see thet et least 90 percent of the passengers on a charter 
flight were eligible in accordance with the regulations. 

Kr. Gingery admitted saying in an interview with 
the Travel Weekly Perspective in June 1974 that the carriers 
took upon themselves an obi*'-cti^n to v^rr'rt- t-v,-, - -r • • 

'"O * J-W l ><(3 ^ i. GUL C»tC3 u Lilt. c *. i. Iil2. V#y 

p«ssenge~s were being carried in accordance with Board re'*ula- 
tions and that 

h ' G should exhaust the ability of the 
carriers to fulfill their responsibilities 
tefoic we i.ctes.pt to solve this problem 
by concluding that they are unequal to it.” 

Anotner requirement or o f r ini tv as q ^ ^ r ^ 

above, is to pro-rate the cnarter cost, including the charter- 

t 

ing organisation s reasonable administrative costs, anon? the 
passengers. 14 C.F.R. § 207.43. Passengers must be notified 
that their seat price is subject to increase or decrease de¬ 
pending on the nui #*■— of participants. 14 C.F.R. § 207.44. 



Facts 


Affinity charter 
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defendants' ccr.ir.itr.ents for charter hire, hotel rooms, and 
othci ground arrangements run into millions of dollars, ar.d 
extend six months or more ahead. For that reason, the court 
has permitted more extensive taking of proof than would often 
be appropriate in connection with a preliminary injunction. 

In the preparation of its case, C.A.B. sent aoent 
Minichiello to hew York to make buys of individual tickets on 
^‘^‘-'^"ber j. lights non a n mo or or crtcnita tions suscected o” 
misconduct in the field and to aativu* 1 r- = -o-- -ii 

distributed by those organisations. Although the C.A.B has 
authority to inspect and audit the books of travel agents, air¬ 
lines, and charters, it did not furnish the detailed proof con¬ 
cerning particular flights which the Magistrate said would ha\w 
been more persuasive. C.A.B. asserts that its manpower is 
limited, with only S7 on its investigation staff to enforce 
myriad roculations m far-flung locations, and that its proof 
is sumcient to show violations of lav? and to require the 
court to enjoin the defendants from further violations. 

The court will deal with the facts in relation to 


separate 

organic 

ations 

and individuals 

in the order 

they are 

listed 

in the 

caption of this 

decision. 
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The Care fra: : Or nu n 

Cere free Travel, Inc. and Vacation Ventures, Inc. are 
affiliated corporations, ovr.ed by a ccrrnon parent. Defendant 
Doran Jacobs is a vice-president of both corporations and a 
stockholder of the parent, and acts on their behalf in respect 
of charter flights. 


Carefree is one of the organisations vhich the Kagistr. 
found sold an individual ticket on an affinity charter flight 
to C.A.B. agent Minichiello. This finding is net clearly 
erroneous; in fact, is veil supported by the evidence and the 
Magistrate \;as not required to accept the excuse that the sale 
was unauthorised. 


Vacation Ventures, Inc. contracted directly vith \ 

Overseas Katicnal Airways (O.N.A.) by agreement dated May S, 

1974 for tv;o flights a week by DC 3-21 aircraft vith 179 scats 
from John F. Kennedy Airport to various destinations for a 
period of seven and one-naif months at a fixed charter price, and 
deposited $25,000 on the signature of the agreement. It agreed 
to reiTobursc O.K.A. for "ferry, mileage" if any flight '.ms can¬ 
celled v.'ithin 45 days of its scheduled departure, and to pay 
$500 per leg if two successive legs were cancelled cn the same 
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day. The agreement 
on in for;:. 3 Cion fro: a 


stated that 0.1?.A. could r ly conclusively 
Vacation Ventures and tne charterer con¬ 


cerning the eligibility of passengers and organisations. 

The agreement recited that 0.11.A. recognized that Vacation 
Ventures "has as its clients numerous organizations and groups 
which are charterworthy." 


Actually, 

the Care tree grot 

:p did 

not have ar.v 
* 

sub- 

s tent is 1 number of c! 

bartering groups 

as cli 

.ents, but it 


pared flyers listing 

airline package 

tours 

ar.d circulate 

d them 


to a large number of travel agents. 


At the hearing of cnceotions to the Magistrate's 


Report on September A, 1974, counsel for C.M.A. asserted that 
the agreement with Vacation Ventures was cancelled as soon as 
it came to the attention of their legal department curing these 
proceedings, but the details of the cancellation or of any 
substitute agreement v:ere nor. added to the evidence in the case. 
Carefree has commitments for millions of dollars worth o 
airline space and hotel acccsraodations. 



Carefree 

pnrtment 


A branch manager of- Liberty 
flyers were used in Liberty* 
to provide cheap air travel 


Travel testified that 
s individual travel de¬ 
fer customers who came 


r 
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in, without the necessity of the customer being a member of any 
affinity group. When Carefree's packages of travel documents 
were delivered to Liberty for its customers, they included a 
membership certificate for the customer as well as a boarding 
pass for the airplane. The executive vice-president of 
Liberty, William Parsons, stated in a deposition that his 
company dealt primarily with Carefree and Vacation Ventures on 
Las Vegas flights. The prices for air travel were not based 
on a pro-rata share of charter cost, but on a price fixed by 
Carefree for the package. On cross-examination by Mr. Liter, 
he agreed with the statement made to a C.A.E. investigator by 
Liberty's president that "Liberty is more or less compelled to 
sell this type cf transportation when a walk-in customer asks 
for it; otherwise the sale plus commission would go to a com¬ 
petitor." He regarded such individual sales as illegal but not 
inmoral. 


An investigation by Mr. Minichiello in May end June 
of 1974 indicated that 75 percent of the questionnaires mailed 
to passengers on manifests relating to Vacation Venture flights 
were returned by the United. States Postal Service with the 
notation that there was no such addressee or r.o such address. 

He also found that 13 S.S.I.'s executed for flights where 
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Vacation Ventures, Inc. was the commissionable agent of record 
listed non-existent organizations. Doran Jacobs in an affi¬ 
davit submitted on July 17, 1974 endeavored to explain these 
discrepancies by saying (1) that travel agents are reluctant 
to give the correct addresses of passengers because competing 
travel agents may obtain their names and addresses from the 
manifests and circulate them; (2) that Carefree had adopted a 
new policy last December of net accepting groups unless the in 
vidual addresses of members appeared to be correct; and (3) th 


the fictitious groups wen 


ill on flights by Modern Air Transp 


and that the {.lights had actually been taken by other un¬ 
questionably legitimate charter groups and the erroneous S.S.I 
were signed by employees of Carefree. Later he filed copies c 
purported contracts with the legitimate groups. The Magistral: 
made no finding with respect to the bona fjdes of the error, 
and it is not necessary for the court to determine exactly how 
it to ok p1o c c. 

Farm nut 


Jerome Leonard is chief executive of Farragut Felice 
Corp. and acts on its behalf. He was once vice-president of 
Modern Air Transport. Farragut arranges charter flights, 
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primarily to Athens and primarily by Saturn Airways, Inc. It 


7 


has reserved aircraft on a prospective basis for charter trips / 
which would cost in excess of $2,000,000, and has committed ir/ 


' J 

i00-^er 


self for hotel space in Greece for approximately $l,000,CC0-~p 
year, with more than $60,000 deposited on account of the re¬ 
servations. It sells package tours to travel agents all over 
the United States, and has approximately 3S00 on its list. 

Farragut is not authorized by ATC oi IATA, but acts as travel 
agent on some alights and as a wholesale tour operator on others 

Farragut executes the S.S.I. on flights where it acts as travel 

agent, but not on tnose where it act? as tour operator. Its 
business has shriveled since the Grech ccup and the Cyprus 
hostilities. Farragut issued flyers to travel agents with a 
suggested price. The flyers did not refer to pro-rating, but 

all did contain the notation "Groups of A0 persons". Hr. Lennar: 

understands tnat charter organizations are supposed to pro-rate 
the charter cost if a flight leaves with easily scuts. He has 
lost money on flights that leave with a number of empty seats, 
but ne insists that the loss was on the land part of the 
package, s?.r.ce tne airline is paid in full 30 days in advance. 

If a flight is too light it will be cancelled. 


l ar ragut nandleci one Ostend £lgt~wi* n <""o”o 








tM? 


which turned out not to be chartervorthy, but it asserts that 
it pieced reasonable reliance on dccumsnts received from the 


fcroup, 


Early in 1974 Mr. Leonard v?as told by Saturn to r.ake 
sure that Farrcgut should try to conduct their business as close 
ra the regulations as possiole, and Farragut has engaged tvro 
more employees, especially on docer.antetion. lie says that e::- 
pIonations arc not necessary to travel agents to whom his -^iyor" 
are sent. Farragut also owned stool in C.F.C. Travel, a retail 
travel c g c.: c y, vnic’n used to have blank membership cards on 
he.no for passengers before Farragut was organised in 1972, but 
this practice no longer ootains. 


Nationwide 


Nationwide Leisure Corporation markets packages of 
air transportation and land arrangements to travel agents, 
btuart Graff is president or Nationwide ar.d acts on its behalf 
in c'naiter matters. Nationwide is the only defendant whose 
flyers refer to pro-rating of costs. In spite of this, Liberty 
used one of the Nationwide flyers to sell an individual ticket 
to Mr. Minichiello after a Nationwide employee refused to sell 
a cheap ticket and told him to see a travel agent. 
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An employee of Nationwide submitted ar affidavit 

challenging Mr. llinichiello 's version of their conversation 

* 

and asserting that Nationwide does not solicit members of tie 
general public. No officer of Nationwide was tendered for 


ion by C./ 

■.T>. during the 

hearings be 

fore the 

p£ Ms t o 

f was out 

of the country 

at the time 

of the hearings 

agistrate 

Catoggio, and 

the other Na 

tier. v:ide 

officer 

requested 

to appear as a 

witness stated that 

he wou!.d 

is Fifth /. 

ner.dment privi 

lege against 

self-inc 

rimination. 


T he Gil. ?ihe . Purrev Crcuo 

Edward Gil is President of Gil International Tours, 
Ltd. and acts on its behalf in affinity charter matters. Ernie 
Pike and Henry Zetun act on behalf of Ernie Pike Associates, 
Ltd, wmch is owned by hr. Pike. Jack Gorcey and Esther Zetlir. 
act on behalf of Surrey International Travel Inc. in affinity 
charter matters. 

Gil markets air and land packages, primarily to Las 
Vegas and Hawaii, through travel agents. Pike provides the 
aircrart, with the aid of Surrey. Gil sets a fixed price for 
the package and receives a commission from the ourchasers. 


i 
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On one occasion during the TVJA strike, Gil contracted 
directly with Royal Airline, a concern wlich operated without a ' 
safety ceitificrtc. Passengers on one of these flights were 
questioned by Paul Uallig, a field representative of the C.A.B. 
He interviewed appro:;irately 25 to 30 out of 140 passengers, 
and only one couple roecgrJtec! the name of the organisation 
v.’hich Mr. Gil had described as the lessee of the pl?r.e. Mr. 
VJallig quoted lir. Gil as having told him that if the Board re.rru- 
lotions were enforced, he and all others in the Las Vegas market 
would be ruiliac nccatse none of theta coraoiicd with the ren u L a - 
tions. Mr. Gil’s version of the conversation was that he said 
it was cannon knowledge in the industry that if every ca.arter 
flight was gone over with a fine tooth cc:.;'o, not one would be 
100 percent legal according to the Rules and Regulations. The 
Magistrate made r.o finding concerning which version was correct; 

is sufficient rOi. present purposes tnat Mr. Gil aentted tnat 
his flights do not comply with C.A.B. regulations. Thu affida¬ 
vit of Bernard Bums, one of the C.A.B. investigators, shov:ed 
that Gil on occasion sent membership cards as part of the docu¬ 
ments on transportation packages sold through retailers. 


Pike coordinates air nrrrin_ -s -with hotel reserva¬ 
tions, bus tours, meals, sightseeing, and recreational activitie 







Tfl-il 


Pike doer; not hold an authorisation certificate for A.T.C. or 
I.A.T.A., r.o it has flights reserved through Surrey and some- » 
times through other travel agents. Commitments for air trans¬ 
portation as of July 1974 involved at least $3,000,000,in 
addition :o corrritr_r.tr. of approximately $750,000 to hotels in 
Las Vegas and Hawaii. Pike receives a commission from the re¬ 
tail travel agents based on the total price, although it asserts 
that the corrals si on does not apply to the air portion, chick 
r.:ust be pc id in full in adeau.ee to the airlines. Much of 
Pike's business is handled through Gil and Liberty, but some 
also through other travel agents. 


After the C.A.E. efforts to enforce affinity charter 
regulations became known, Pike retained C.A.B. counsel to advise 
it and added two employees; it now requires questionnaires from 
all chartering organizations. Pike no longer issues circulars 
in its own name. It places receipts in escrow accounts so 
that payment in full may bo made to the airlines -- although it 
has no direct contracts v:ith any airline. During the TV."A strike 
Pike lost $S0,000 in arranging alternate transportation for 
passengers v:ho had bought its package tours. Pike mace seme 
sales to individuals, but asserts that these are all members of 


chartering groups. 
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Surrey is 

I.A.T.A. It r.akos c 
particularly TJA ar.d 
and receives a corro.i 
committed space t.o P 
on the basis of info 
rarely that Mr. Gove 


The S.S.I. 


authorised to act on behalf of A.T.C. and 
cr.vnitvr.ents for transportation on airlines, 
Pan An, .nets is travel agent of record, 
asion iron the airline. It offers the 
ike. Surrey frequently executes S.S.I.'s 
motion from Pike's office, but it is very 
oy knows the charterer. 

's cn.it any re iercnce to Pike or Gil. 


Section 3 of Part II of the S.5.I., which is to be si .ncd bv 


the chartering organisation, gave the answer "S'one" to Qjesti: 


12: 


"If there is any 
the charter, erh 
whose participat 
Section A, subr.i 
nuneration, and 


interrediary involved 
or than the travel agon 
ion is described in Par 
t the nar.e, address, re 
scope of activities: . 


in 


t II 


• • 


9 

ft 


Since January of 
official of the chartering 
presence of a T.’A official, 
the cost of passage, lcavin 
ing organizetion. 


1974, T’A has required that an 
organization sign the S.S.I. in the 
Surrey does not atter.pt to pro-rs 
g that responsibility to the charte 


Surrey has suffered the cancellation of several 
flights because of the pendency of this action. No passenger 









has been stranded, end refunds have been made to any passenger 
v?ho did not receive the transportation contracted for. 


Eastern 


Eastern Sportsmen s Clul-, Inc. is a not-for-profit 
corporation, organized in 1963. Gerald Kurtz ar.d Irving Snow, 
act on its behalf in affinity charter natters. 

Eastern sells ui-mity ciarter packages offered by 
Carefree, Farragut, Katicnvico, ant P^ke amorr 1 oth n '*s It 
sold a Las Vegas ticket to C.A.E. agent liinichiello after he 
had struck up a. friendship with a female employee, who provided 
hiia with a membership card in Suburban Sportsmen's Club, the 
card having been obtained from the nearby Pike office. Inquiry 
during the flight by Mr. Minichiello indicated that most of 
those he questioned were in fact members of Suburban, and that 
Surrey was the agent of record with the airline. 


Flyers concerning tour packages are available at the 
Eastern Office. The tour flyers describe the price, the dates, 
and the items includec, but say nothing about any other acti- 
vities of r.5siicrn and nothing aoout pro-rating. 







In response to C.A.B.'s request to hove a knovle 


official respond to questions before the Magistrate, East:.: 
supplied the director cf social functions, v:ho testified t: 
they had given a free cocktail party at Toots Shor's, and t 
she mailed notices of general membership meetings and rer.cv 
notices. She could r.ot tell the amounts spent on these ev. 
and knew nothing about the arrangements for affinity fligrv 


The evidence is insufficient to show whether or ; 


Eastern is a legitimate organization with any brna fic.e pu: 
pose except to provide cheap sir transportation to "member! 
A substantial mart of its business is vith inclusive tour 


charters, which are subject to regula 
applicable to affinity charters. 


ns ci: 


L. 


General 


Ko defendant has a certificate of public conver.i 


and necessity to participate in air transportation, 


Ko defendant owns any aircraft or assumes any re 
sponsibility for luggage or any liability for personal inju 
Ko defendant determines the time of departure or arrival o 


airplanes, supervises the personnel or maintenance of the 
planes, or fines their routes. 
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The C.A.B. i litiatcd administrative proceedings curir. 
the week of July 15, 1974 for partial cancellation of the 
certificates of convenience and necessity of Eritish Caledonian 
Airlines, Overseas National Airways, and Saturn Airways for 
violation of tne affinity charter regulations. Investigation 
of the major airlines began in March, 1974. 

P ublic Interest ensiderati or. s 

The C.A.B. emphasises the public interest in requirir. 
ovedier.ee to tr.a statute and regulations. One of the purposes 
of restrictions on affinity charter flights is to prevent di¬ 
version of travel iron tnc full price schedules of direct 
carriers and to protect the financial solvency of the airlines 
on which the general public depends for regular transportation. 

I 

Defendants emphasise the public interest in low-cost 
transportation. They assert also that affinity charter revenues 
are important to all direct air carriers and total hundreds of 
millions of dollars per year. 

The C.A.B. witnesses admitted that illegal charters 
satisfy a public demand for low cost travel, especially since 
the phasing out of reduced fsaily fares and youth fores. 


f» I 








Both sides recognize the public interest in seeing 


that passengers are not stranded abroad, and to a lesser extent 
that they are not forced to change vacation plans for which 
part or full payment has already been made. 

The original form of injunction proposed by the C.A.B 


called on the defend 


s to make refunds to passengers on can¬ 


celled flights and to provide return transportation to the 
United States for any passenger v;h)se return charter flight was 


cancelled because of violation of the regulations. Such relief 


if many flights are cancelled, may not be financially practices 
as is shown by the inability to the present date of Scottish- 
Anerican Association to ccr.ply -with the refund provisions of 
the consent decree which was signed by Judge Platt on August 
2, 1974 after its charter flights had been cancelled. 


Back-to-back charter flights are a practical necessit 


■?{* o ♦•v - - - . . 

J. 4 w* y V» * it* 4. UCi. 


flights ere to urovice the maximum economy. 


Counsel for Overseas National Airlines pointed out, for in¬ 
stance, that there would be much empty "ferry mileage" unless 
an aircraft which delivered a charter group to a European 


destination had other charter groups to fly back to hew York 
and still anotner charter group to return to the European 
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destination so that the aircraft could pick up the first 
charter when it had completed its tour. 

Statute and Peculations 


as 


The statute defines air carrier in 49 U.S.C. § 1301(3) 


"(3) 'Air carrier' means any citizen of the 
United States v.v.o undertakes, whether direct.v 
or ir.di rectlv or 


a 1esse 


-"> * T * 


(.1 t. c. 4 . .. 

i« 


r ■ 


• • ( c:..pna srs adaea) 


Ticket aneats are defined as follows: 

"(34) 'Ticket ater.t' mean.s any person, not 
an air carrier or a foreion air carrier and 
not a bona fide employee of an air carrier 
or foreign air carrier, who, as principal 
or agent, sells or offers for sale any air 
transportation, cr negotiates for, or holds 
himself out by solicitation, advertisement, 
or other*.vise as one who sells, provides, fu: 
nishes, contracts, or arranges for, such 
transportation." 


The Civil Aeronautics Ecard is authorized by Section 


1324(a) 


"... to make and amend such general or 
special rules, regulations, and procedure 
. . . as it shall deem necessary to carry 
out the provisions of . . . this chapter." 
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The word "indirect:" air carrier is not specifically- 
defined in the statute, but represents an administrative and 
judicial shorthand for persons who indirectly participate in 
air transportation. Section 1301(3) authorizes the C.A.B. to 
exempt air carriers v.'ho are not directly engaged in the opera¬ 
tion of aircraft from provisions cf the chapter. 


The basic regulation governing affinity charters is 

Part 207 of "Subchapter A - Kcanonic Regulations" of 14 C.2.R. 

Chapter II - Civil Aeronautics board. It defines a travel 

agent in Sec tie:: 207.1 as follows: 

"'Travel agent' means any person engaged in 
the formation of groups for transportation 
or in the solicitation or sale of trans¬ 
portation services." 


The applicability or the affinity charter regulation 
is specified in Section 207.2, which states: 


"This part shall apply to all air carriers 
. . . who hold currently effective certi¬ 
ficates cf public convenience and necessity 
issued by the Board. . . " 

The regulation, however, imposes requirements on persons other 
than air carriers. As stated above., it calls upon the travel 
agent to sign one portion of the S.S.I. and on the chartering 
organization to fill in and sign another part, in addition to 
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the specific requireoar.t of Section 207.24 tnot the carrier 
execute tie S.S.I. before performing a charter flight. 

✓ 

Discus s ion of Lev? 

For the completeness of the decision, it is necessary 
to sum-arize the reasons for denying defendants 1 various motion, 
although the reasons were set forth orally during the July 
hearings. 

1. The motion to dismiss for alleged misjoinder mas 
denieo because i'.ll.Civ.P. 21 expressly states that 


r or parti.es 

is not 

of an action 

• • • 

party may be 

severe 

a tely. " 



ihis Case is not like I’assau Count’.’ •*- tr - *--■ -n-. t ,, c ,.„ 

Agent s, Inc, v. Aetna Life Casualty Co., 497 F.2d 1151 
(2d Cir. 1974), which defendants cite. That involved 164 
dificient insurance companies with thousands of separate a-’er.cv 
contracts. Here the same witnesses supplied information con¬ 
cerning several defendants. The development of the evidence 
has shown business relations among moot of the defendants. At 
the present stage, there arc only five groups of defendants 
involved in the notion for preUninsry injunction, and four 
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of then are represented by the sar.e attorney. 

2. severance of claims against the separate defen- 


dants 

v:a s 

not a 

pp 

ropr: 

The w 

aste 

of ju 

di 

cial 

hearings 

is mor 

e 

serii 

from 

having to 

li 

s ten 

them. 

If 

separ 

at 

e ac 

been 

desi 

r cable 

to 

con: 

42 (a) 

per 

*m n J * r- 
l.il Ww # 





3. *i 

ho 

mot 

indis 

pens 

able p 

•'•i X. 
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3. the motion to ado unspecified airlines as 
ible parties was a dilatory motion not supported by 
any pertinent authorities. Granting the motion would ha^e 
been contrary to the express holding of the Court of Appeals 
decision in Civil Aeronautics Hoard v. here-a tic Travel Coro 


489 F.2d 251 (2d Cir. 1973). 

4. The motion for a jury trial of the issues was 
evidently made for the record, with no expectation of success 
at the district court level. Even if scree issues merited a 
jury trial, the Court of Appeals has held, in a case cited b^ 
defendants, that the district court may first hear the appli¬ 
cation for a preliminary injunction and set the jury issues 
for trial at a later time. I’Cymnn v. Kline, 456 F.2d 123, 
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130 (2d Cir. 1072). 

5. The r.ot.ion to certify to the Cour£ of Appeals 
an appeal from the order denying defendants' notion to 
dismiss was a dilatory notion without any merit. 

6. • The notion tc reassign the case to another 

judge was unjustified under Rule 2(d) of this court's 
Individual Assignment and Calendar Rules, which nrovice that 
assignment of cases as related is subject to correction 
"only by the. judge to whom they have been assigned." A 

party has no right to determine the manner in which his case 

is assigned to a judge. Unite d States v. Keane , 375 F. Supp 
1201, 1204 (::.D. Ill. 1974). 

There is sufficient relation between this case and 

the Aercma.tic case to avoid any charge of bad faith against 

! 

the C.A.3. in describing it as a related case. 

7. The motion t.o dismiss the second and third 


causes of action was based on the C.A.b. counsel's coneessic 
that the regulations in Farts 207, 202, 212, and 214 did not 
"by their terms" refer to the defendants. it does not folic 
that the defendants could conduct charter onerstiens in 
defiance of the regulations. It is true that part 207 
applies in terms primarily to air carriers. However, if a 









o— 


' contract between an airline and a chartering organisation is 
subject to specific regulations, a defendant who tales part / 1 
in conduct which violates those regulations should not be \ 
permitted to claim, immunity from injunctive relief just J 

because he does not have a license as an air carrier.' 

! ^ 

■j 'fiie complaint recites in count I that none of the 

i 

defendants has a certificate of public convenience or ne¬ 
cessity, that they act as independent entrepreneurs in buying 
and selling charter air transportation rather than as agents 

of direev. air carriers, and that in so doing they are acting 
i' 

as indirect air carriers. Count II repeats each of the 
allegations in the earlier part of the complaint, and alleges 
that the defendants are acting in violation of their duty to 
comply with the c.A.3. regulations governing charter trans¬ 
portation. 

Defendants assert that they are not subject to the 
chapter, that the rogulntions do not affect them, ar.d there- 
fore that their violation of the regulations may not be 
enjoined. For the reasons already stated, this argument is 
not persuasive. In any event, an additional justification 
for not dismissing Count II is that it incorporates all the 
allegations of Count I and a.-ids specific details concerning 


|**»» « c .*'*/ riM 


# 
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i acts in violation of the c.A.B. regulations. 

! 

8. 'llic c.7»,3. objected to the court's referring 

i 

; matter to a Magistrate, asserting that it vss the colicv 

j the Depart:..ent of justice to oppose such references. yM e 


reference, however, was made in accordance with the 


revi¬ 


sions or F.R.Civ.P. 53. Such a reference is the exception 
and not the rule in this court, and the c.A.B. did net 
challenge w.c fact tnat there were exceptional conditions in 


this case. 


Service as a Special Maseer is one of the duties 


specifically authorized for United States Mecristra 


ate 5 unce'* 


28 U.S.C. § 635(b)(1). this court by order dated April 2 . 0 , 


1971 authorized Mari: 


permitted by statute. General Rule 25.1. 

'Hie case is net controlled by T 'ir.co v. T\oddi"c 
U.S. , 94 S.Ct. 2842 (1974), which denied the rierht 
of I*.a gis tra to s to hold gw contrary he-"' > *i , " , '~ Tc= in c ^ v- —.. r~ 

matters. The wince case turned on the language of Revised 
Statute § 761 (28 U.S.C. § 461, 1940 ed.), which required 
that such a hearing be by the "court, or justice, or fudge, " 
(54- S.Ct. at 2346); ar.c: it also dealt with a local rule 
covering all habeas corpus cases a.nd not with a rofcr-r.ee ir. 


ss to perform all additional duties 





an individual case 
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Standards for the issuance of 

a Pro3 . imi n arv_ Trn uncti on_ 

Ko shoving of irreparable injury is necessary an 
order to permit the c.A.B. to utilize its right to obtain an 
injunction under 49 U.S.C. § 1437. C ivil aeronautics Foard 
v. Modern h r Transport , 31 F. Supp. 803, 805 (S.D.N.Y. .1949), 
aff 'd , 179 F.2d 022 (2d Cir. 1950). All that need be shorn 
is a reasonable probability of success on the merits. Lon g 
Island R.R. C o. v. ho-.; Yorh C entral A. Co. , 135 F. Supp. 073, 


0), aid'd, 231 

F. 2d 379 

(2d Cir. 1950). 

interest is a 

matter to 

be considered, as 

sert. 

United 

States v. 

— »-'0 . . *. - • ±. f *» J J 

). Fla. 

1956) ; 

Se c u r ■' t -• e 

s and ~::chanrre com: 

Coro., 

325 F. 

Omn o f 

3, 955 (S.D.N.Y. 


1971). It is also true that the court should hesitate to 
grant a preliminary injunction v.hich would destroy a d.efen- j 
dant's business. R.F.D. Grov.o. Ltd. v. Rubber Fabricators,» 
Inc., 323 F. Supp. 521, 523 (S.D.K.Y. 1971). The public 
interest, however, generally calls for enforcement of law. 
here it calls for assessment of the relative public interest 
in cheap transportation and in regulation of minimum regular 


i-.si 
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fores, a determination v.hich has been committed by Congress 


to the C.7>.3. One gauge of the public interest is the 


state., aj.t that the legislative history of the ;,ct manifests 


[7»] congressional intent that . . . the 
Board should . . . never permit "indi¬ 
vidually ticketed service to ha offered 
to the general public under the guise 
of charter." £?n. Rep. ::o. 6£3, 87th 
Cong., 1st dess., 13 (1351). 


Saturn ;01r>:::vs. Ir.c. v. Civil Reromantics Board, 483 F. 2d 


1284, 1233 (D.C. Cir. 1973). 


‘Ihe discriminatory nature of affinity charters. 


as asserted by defendants, is not a ground for denying an 


injunction, in fact, defendants' position is act advanced 


by the C.«.B. statement which they cruote . The C..R.B. stated 


in a release announcing nev: regulations that e;listing charter 


rules "tended to discriminate against members cf the public 


who did not belong to qualified organisations with a member¬ 


ship large enough to Successfully mount a charter program." 


SPK-61, Sept. 27, 1973. The C.7».3. then undertook to cure 


this discrimination by providing travel group charter rules, 


so that any jroup of 40 can now obtain charter rates. 


Sufficiency of Evidence to Support 

Pro 1 iminrv r.nuno tn 


The time rehedu la which the court set for the 


j ^ r ' , C • i * • * ' - T . t M J 
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Magistrate to submit his report was insufficient to perr.it 

t 

t 

• him to analyze the evidence other than individual sales to 

i 

| Mr. Minichicllo by various defendants. the Magistrate found 

i 

that r.ost of the defendants had violated the regulations, hue 

i 

| that the violations v.*ere not proved to be so syster.atic as o 

' justify an injunction. Evidence on which he did not pass 
i 

shoved syster.atic violations, however. 

The evidence of certain general business practices 
of the defendants vns largely undisputed, a situation basic¬ 


ally sirilar to that described by th.e Court of Epp 


:is an 


Aerca:a .c case. Much of the evidence consists of cocur.ents 
and of uestir.ony of the da fonder, ts 1 officers and Cvrolcvaas. 
It is basically a legal question whether the facts regarding 
the defendants* operations r.ake then subject to the Zcard’s 
power to regulate air carriers. The court ray therefore 
read its own conclusions iron the evidence, c,h.3. v. 
Aeror.ntic Travel Coro. , sn nr a , 4by F.2a 251, 254 (2d Cir. 
1974). 


The nacris tra te * s Report 

The court ccnfims the Magistrate's findings cf 
fact Mos. 1 through 3, inclusive, and his conclusions 2, 5, 
a, * d G . 
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With respect to conclusion ho. 1, that hearsav 
affidavits may not bo considered in connection with n pre¬ 
liminary injunction, e.c court finds that the proposition is 
too broidly stated. Tne yinth Circuit has stated that 

[/i] preliminary .injunction may be 
granted on affidavits. 

Ros s-y' i tr.c.y Cor n, v . £mith, Kl ir.3 < v> rePc y, - - y 0r = *. c ... „• f . _ 

2C7 F.23 190, 193 (9th Cir. 1953). The authorities in this 
circuit pcrm.it the use of affidavits, with caution, har'o--- 
Rogenth r 1 jewel ry Coro, v. Cros shard ;:. 423 F.2d 551, 554 

338 F.2d 4£5 (2d Ci 
7 Moore 1 s Federal r 


hearsay objections are no 
documents attached to the 
are proper for ccnsiderat 
business utilized by the 
For the same re 
Parsons, the executive vi 
should have been consider 
the Magistrate. This is : 

deposition taken whore cr. 
all parties had an opportunity to ho reores-nted. The 


. 1973) p. 

65-61. 

The 

able with 

re spect 

to time 

s initial 

afficevi 

ts; th 


with respect to the s 
encants. 

the deuositic 
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-art of the evicc-n 
c:: rr.rtc aff 


emanation was . 













■ j ran ility of 


avoiding the duplication of time end cffar 
• i w«irccnG xn ‘-CU-. L c c r! c t ^ tutc "* ** 


ficient " c ::ccpticnel circumstances" within the me a nine <■ * 

t .R.Civ. p. 3d (a )(;-;) (F) to porr.it its introduction in cvid._ 

even if he was within 100 miles of :;sv; York fit the time cf 


the hearing: 


ties vagi strata. cf. perc-weeki v. re.un- 


333 F. 2d 436 (3d Cir. 195 5); Freds rick v. 
Y0lic:i Cab Co. , 300 F./.d 433 (3d Cir. 1952). 


The ecu is syr. paths tic with the magistrate • s 
proposal (up. 10 - 19 ) that it would have seen rreferabl.. for 
the C./j.h. to make an in-depth investigation cf the cnereticr. 
of a particular flight, but this does not support conclu¬ 
sions 3 and 4. The requirement that the C.A.3. created in a 
particular way is contrary to the Court of Anneals 1 decision 
iii the 7>oc-atic case, which held that the issues s'*o" 1 d ro~ 
bo referred to the c.A.B. when it had decided to go to the 
district court for enforcement. 


Particular Defendants 

Carefree has offered air transportation for sale 
after contracting for it with 0 C N.A. It has sold air trans- 

^ c * ^--bcn to rifjTxnxtv x* to x cjxcuds cipc to -i o v "i ■ ■ 

ruG;.;^ j x l o- cTwiiw^ ml public sud }iss issued circulate vdi i c':\ 
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facilitated the illegal individual saxes ox passage on 
affinity charter flights to persons who lied not been r 
of the chartering organisations for six months. Carsf 
made no prcvisxhn for pro-rating the charter cost arch 
passengers rn its published circul 


xi j ax^ .:x" v. 


lease or any 
§ 1301(3), a 
affinity cha 


in ai 

r transportation ,r 

n vio 

lation of C9 U.S.C 

ntial 

violation of the 


is nor 


or failing to pro-rate the cost v;hoft a 
sale to Minichiello is sufficiently aWpxcax treat rt 
serve as the basis of an injunction. The C.^.B. may r 
additional evidence in the future if it becomes availa 

The c.h.B. argv.es that Eastern xs \n 

\ 

another reason, that it may not charter planes 

members as long as it also provides lie tours 

members. The c.A.B. bases this contention on the p 

of section 207.11 cf the root:lations, which specify 

Charter flights (trips) in air transcorta 
tion shall be limited to the 
. . . (b) hir transfer ratio:: 

fine entire cunauiuc of cue c 














(2) by a persn;i 'n o nnrt c:: v. 


«- •-» *s v* -- r» J - t 


cn or 


oi parsons, 
such orov. : 


i <3 agent o 


..n^..a. arc., o- a grr 
r racros-antativo ol 


. ( 17 : 


r.snns coat even a :.o:v: ::r. r a orrnr.matron, not rcrr.ed spe¬ 
cifically for: tha obtaining or cheap transportation, is 
forbidden to give its : a chars a choice ha tree cn charter 
flights ana independent. travel, cjcorps. 

i \t this sttg: , cr consider: tien or a pre!imin.ar\' > \ 
injunction, the court is not prepare:; to state that such, .n 


inter are ta tier, is the cn.lv reasonable one. 


Eastern inhibits 9 


and 15, which have 


announcements cn the front and applications for nev: membershe: 

t 

on the bach, os veil as renaval notices, r.ay violate 

Reg. 207.40, but the precise point v.*as not briefed, and •..•ill 

not be regarded as a basis for an injunction at this point. 

rarraejat 1 s operations fall scmavharu bet.;aan -.has a 
of Carefree and those of Nationwide, on the present record. 
’While i r a;:::agut 1 s flyers refer to groups of 40, they do not 


specify the restrictions on affinity charter groups or tr.e. 
requirement of pro-rating costs of the plane charter. Parra- 
_ _ gut he n-actic.' r rh.ou. Id he '■ u :ht iato_ccuvr>r:. .ity_vrv.n cn v - 












Up-'?! 


required by the limited injunction described below. 

Nationwide is the only defendant whose literature 
generally r' a the fact U at prices r.ust be pro-rated. 
It v.’hol'-salon a^r anc« land pachagcs and has of *2 r ec" IdiG 
combination tnroach various travel scents fee ev’ ' , n'' a ■? s 

f 

• T^h^ricnt at that it has violated or facilitated 

the violation of the affinity charter regulations. 

r .Iho Gil—pr.ue—£urrey errouo involve,^ a ci^'s^cn o~ 
re spon .u i h i J. 2 . *c v t v.’nicn one cm races v*i c"2 ?a'*b r h w' ^ i n --- ~"\ ^~ - 

affinity chartor restrictions, r-il is an arart c" **£-*•-» . 

tatj.vc of Pike under 49 U.S.C. <: 1437 (a), and both of .he- 

are internvecierios between Surrev and the cherte^^^r c-_ 

2 ations« /■ill i.hre 3 should hear so~*e ^ 


false warr anties by charterers ( e.c . Exs. 5, 8, 9, and 10 to 
Paul vr. vrellig's affidavit cf June 4, 197 -'.) that ti ers vas 



v/holosalino 

C.A.B. cargues that the mere fact of being a whole- 
salcr m.ahos one an indirect air carrier in the lirht 


regulation de.acribinc 


or tr.o 


"tors as i" di.'**3ct r * ^ ca r'*i c r v 
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Outlawing a 1.1 whole r.r: 3 err. would seriously ?ffoct 
the economic:; o Z affinity char toy f3.ich.t3, for the reasons 


• described earlier in this momora: our.. So lone as the whole 

i 

I 

, saler is not a party to facilitating violation of the basic 

j 

restrictions on affinity charter flights, or to offering 


such flights to the coy.oral Dublin wit; 


nout regard tc si:-: 


nonths membership in charbrrir.c organisations or to member— l 
ship in in dev. on cent groans of 40, toe court believes it •? s 
against the public interest to issue a pro3 : miner-/ in-unction 
It v:ill be open to the C.A.3. after full hearing and further 
briefing to argue that wholesaline is indeed central".’ to t~a 


purpose of the C.A.5. regulations, but at thi 


eus cornu ru 


appears that equity would not be served by such a be sic 
change in the affinity charter business until there has be. 


full consideration of the matter. 

Hie requirement that the chartering organisation 
state in part E of section II of the S.S.I., whether there 
has been any intermediary oycev.t the travel scent, r.ov in 
fact be consistent with activities of wholesalers. In any 
event, an injunction may be so framed as to reach both whole¬ 
salers and retailers and compel their compliance with the 
regulations. 


i;. 
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indirect air carrier a:; "an intermediary betv;sen the shir -a- 
nno tho uli.~:..■•operator of tn- aircraft in viaich the shir:- 
nent is carried. " (pp. 526-37). 

'j.he Coe trine has evolved to the noint where eve^_ s 

( 

a restaurant which operates within an airport r.ay be treated 
as an indirect air carrier. See United states v. citv c: 


201 r. Sure. 590, 593 (M.D. 7,1a. 1952), hoi 


c: .n c 


that even if the defenderts arc not air carriers, the-- a- 2 

by La - - r. on - d 1 s c r a a; in a to r v ^revisions o** the ~o * *- -- - 
Aviation Act. Other cases are c-;e.;;.nlif ied h.-.- r as \*e:-^e 
Haci en da, In c, v. Civil .’. aren a-.-, v "card, 293 F.2d 430 (dvh 
Cir. 1932), dealing with a hotel which included plane rid: s 
in its own planes as pert of pachage to irs; ", p p. ir.vest- 
r.ent C o., Inc, v. Civil harenaut: cs Scare , 3C3 ?.2d -1-9 (2 th 
Cir. 1932), where package tours included flights in plar.es 
under contract with the da in tiff 1 s hotel; civil 7\c rcr nut*~a\ 


*■'* — v. O. * * W- — — 4 . . . w .« W . V « U. . . w . . —* n 


1 H::cr.cri ctc rr v cc n 357 r " 1 o-**™ ci o 


:o co.ap„y wi m , 


(D. Utah 1973), where a tear c:; era tor failed. 


the regulations; Her. arch Travel servic e, t - —. v. rrrc.ia tea 
Cultural Chi:-, Inc, , do F.2d 332 (2d Cir. 1272), r • . 
den^l^ed, 410 U.S. 267, 23 S.Ct. 1444 (1973), dealing with a 
club which chartered dunes and cold nackava tours v.e the 


rr:- io-:-::-::-:;::-- ::: 
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cl statute o.r rule applies nay be responsible for aesastWx 
ij) its violation is not an unusual one. in addition to the 
criminal In.; concept, in ID U.S..C, § 2 that anyone who assists 
in a violation or a statute is guiltv as a orincioal, the 
provisions or r.h.Civ.P. 65(d) concerning an injunction i r.v.e 
it binding "upon those persons in active concert or partici¬ 
pation with then v.ho receive nodal notice o- the \ n 


A wholesaler who seeps between tie carrier, the tr 


v -' ** v — — • • * » * 

rri 


and trie charterer is acting in concert and should be require 
not to violate the affinity charter rules. it rooms clear 
fren too entire re core that all the defendants are a •.rare of/ 
tne provision s of the affinity charter recnlations. (rfuei 
agencies union participate with a carrier a.ay also be en¬ 
joined if operations violate the law. V.'orld .1 ■' ’■£ 

v. Northeast hirlin e s, Inc. . 349 F.2d 1007, 1010 (1st Cir. 
1935), cert, denied , 3S2 U.S. 934, 86 S.Ct. 551 (1955). 

Analysis of the cases show’s that trie tern "indirec 
air carrier" is used in ccnr.ecticn with, two different cate¬ 
gories. A person without a certificate who undertakes to do 
what only a certificated carrier cr its authorised r.r-.r.t car. 
do is violating the sf ituta and is described as an "indirect 
air carrier" s imply for want of a better tern. In the sec one 
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category, ct person without n ccr tibiae to v.’ho a 1t r _, 4 - <• j -q 

something ;.n connection with u:!.;; transnoitaticn which a cer¬ 
tificate a air carrier v:cu!d be c.rpreosly forbidden to c'o is 
^n 2 -iic3 .,jl^ c u i.. 1 ,-w c2)."!c^ ^ scrisfi 1-j^^v,•> c* q *.^...• 




■ . i 

to Uc.u3.jj :c...•■•■ oj. tnc rune t:i.one c:: cm air carrier without the 
respems.nullities of sueh a carrier. * /_ 

i 

In . c 'a to rn -,r.. —. vs, Too. v. civ 1.1 7,orsnau t - - - - -- * 

su :»?m . < 83 F.2d at 1287, Judea gsvm stated: 

In the past decode the : cord bos rarcor.dad 
to the cr.u llor.ya in a eainsrthine, air oct 
evolutionary urn cess cf ctvclcrirc co-o- - 
hensivo regulations which aucherire var'ev 
ty:.-s of charter flights. 

Da fondants 1 contention in tin ere cases would r; err:, it vide scree: 

evasion of th/a c.A.F.. charter slight re'ru 1 at 1 'or. e '•. 

a^no-rar.’s land whore defendants neither roouire C crt ;/,: C‘“‘ ! 
"*“*'*■ "* 

of convenience and necessity ncr can be required to abide bv 
the regulations. 

Defendants* reading of the statute v.-onlc^hs- ue th a^ 
oc*d sul .l of nnolvine t:e a^^*''^'i J ~v che^*ter hs to ! 

persons with certificates of convenience and nocessirv anot 
permitting those vrtnout such certj.ficates to violate rules 
with impunity. '• / 
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Carefree 

b l r 
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change 

Cow. ission v. -o’*e 
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283 F 
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[Tjhe cases are clear that a cessation of 
the alleged ebjeetremble activities bv 
the defendant in cen rcwlaticn of an fl'c 
suit v.’ill not c.acat mo district court’s 
power to grant an injunction restraining 
continued activity. 

:rce Clark in United . states v. U. T. Grant Co. , 345 U.S. 

Z27 1 acknowledged that a suit for 


Mr. 

Jus ti 

co dark in u 

629, 

633, 

73 S.Ct. 89!- 











injunction may b3 moot if the defendant can demonstrate ti 
thCrCJ is no reasonable expectation that the wrong will be 
repeated, but he stated, "The burden is a heavy one." 

Defendants here have not met the burden of shew: 
that trie court mould e• ;araise its discretion to deny a 
preliminary injunction because of their corrective eficrci 
The granting or a preliminary injunction as to . c 
m.jc^iiu., anu iv-s ccn.'.ul in to c means will r.ot prevent 
C . m. 3. i.ic..’. cc.itxnu_ng tnrcug.-i ce; oeitixcns, inferrcca t*”ic 


or its own invastigntorv 


;e;;y to ascertain more due 


concerning violation of the affinity charter re mule tier, a 
any of the de fen cents cr ar.y other parties. 


Oth.er Is rues 

D^-fenQcuis ^ attac.*i on m*e aremxty arto % *c —. ’ 

tions as discriminatory does not prevent their enforcement. 
The District or Columbia Circuit noted in am""'cving th -3 
C.h.B.*s authorization of travel grouo charters that cr.e of 
the purposes was to minimize any discrimination resulting 
from the affinity charter rules. Saturn Tnr v 


Civ i 1 ere r. a u t i c s 


g ^pta , -1C3 F.2d at 12 92. Earlier, 


(then) Jut.ye Burger h.ad stated for tire same Court in /..m.erica: 











A irl 


(D.C. Cir. 19 m) . 


343 F . 2d 3-' 



A prime concern cf Congress was to main¬ 
tain th3 ;h. terrify of the charter concept 
- to prothe cl:stincr.icn between 
group one :'n:l .'.visually ticketed travel; 
within th r :;:.D .. .. .co it is for the Foard 
to evolve reoi.mnablo definitions. 

the failure of C.A.s. to institute proceedings 


- L.Q_ 


3cj;\inst Liberty 'ireve 1 com. is a mutter cf orcc-c; 
discretion and not a defense to the action acai.nct 


before the court. The strict limits on the defense cf 
selective prosecution have recentV- been outlined by the 


Court of Appeals in. Uni ted ft a tec v 

(2d Cir. August S, 1974). 


F. 2d 


The American. Society of Travel Agents, Inc. filed 
on September 12, 1974 an application for leave to partiaicute 
as am ecu s curi e e in support cf the re cue etc d ir. junc tier., 
asserting that defendants v:ere nlacir.cr legitimate travel 
agencies at a competitive disadvantage by ignoring the 
affinity charter restrictions. This Memorandum cf Decision 
was drafted before that a colic a ticn v:as considered, and may 

n;iV G »*'*“' Cl C * ' * h 1 * f' 7 s i* * * • r* ts r *V tn n .^*>1 u . ..• ^ r ~ ,m» *• 

J—,— v>. I ..u , a.i. t; * X In L-*i J.*— L. *».w>** « 


prejudice to later ranc-mnl. As f: r as concerns th 


o era .at o: 


immunity to officials cf Liberty Travel, this is a common 
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h,*-* the w- o j - on l.*-4 n! m cr ovj n ve »->«-, . - 

• j \ iin^, ..o teamen to c: 2 ny an a^o’-o- 


priato injunction, 


Tno general rule dess not permit defending bv the 
assertion that someone else is also violating a regulation. 


Thej.e is no exception to this rule in Uniye?:sa 1-tun clo ~ or -> 
V. fo g s ral ^- ^ ce rs i^ n, 332 y.?.c 631 (7th cir. 1655), 
387 U.S. 244, 67 S.Ct. 1522 (1557), which 3ofer.5tr.ts 
cite. Shore the F.T.C. attached only one raet.be- of rn 
flwstry, with the lowest there o£ the market, hut the supreme 


Court said that the 


•i- j. ,, 

LOu«. 


C- Appeals sr.ouId not have 


enforcement. Here defendants have clawed not t:,ly dir- 


crimina ti 


i^n, Xt contrarrwrsa that too many a 11 a gad vie la to** 


are being sued together, 


Defendants als 


Iso assert that new rule-raking pro¬ 


posals filed by the Airline charter Tour o?t 




rrs Assccia- 


^ C .*WW t 26G-1-0. cl n c 3 * V-t mV ov j- j - . 

9 ; Oi cr .~ National 


7ii it Ceil ricr A ssoci*i ri i* \ or» ; ^Vq*j- 


7T^ nov* v n r) O v* _ 


side ret ion by the C.A.3. and rev chance the affinity charter 
regulations; but the existing regulations rust be obeyed 
while they are in force. 

Nor is enforcement a(ra’*'~t r~>~> ,....->,7 

ti*a xcic i. tiin c c; ix* cr. vx 101*3 a 1*0 1*0 3 •do**' ** i n i 0 •*-»>- «■ u »* 2 . .. 
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ro:'.:.1 ir.nco of chartering organizations. r ihe c r, •' 

under Ac.rcrrit:r£ r..ay use every enforcement power which cc: ~r r r- 
has given it. 


J’ort v- of rvCief 


The type of advertising utilised by most of 
defendants offers a temptation to retail travel agents to 
sell package tours on affinity charter flights to ineligible 
individuals. 

T-.n ‘•pprepriato corrective step is to enjoin the 
use os. e...lading r..it<-raais ( am reguere the wits.draw;] of i 1 
existing flyers or descriptions of tours by the defer: . 
r'iSntioneci above with in twenty davs after the C'c ' • ' 
entered, and to enjoin them from. using r.nv other cublic' tv 
material which dees not state (l) i n readable print that the 
circular and the tour are intended only for oersons v.t.o have 
been bona f no msmosrs of a chartering organization for six 
rr.onchs or members of an authorized crcuo or *’*0 * crso*'a e^d 
el.so (2) that the air travel portion of the tour price is 
subject to change if there arc empty seats on the plane no 
that the cost can be pro-rated among the members of the 
ckarte ring oresniza tion. 


f h— ss—::>j 
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I:. 'chore is an in term. '‘diary bet;:a on the • 
t r ; jd the air carrier other - 
record, tnen each intermediary should be required to e.^cuo, 
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7i gun-ral proninateon against acting as an in dire a'-""* 
air carrier, as requested by C.7,. 3., is too vague for ere:ar ^ 
inclusion in a preliminary injunction. 

Inasmuch as none of the defendants remaining to be 
considered on this motion have stranded any passengers or 
been obligated to make any refunds, it is not appropriate 
to include a refund clause in the .injunction at th’’s tb-e 

Since the injunction order should be self-contained, 
and capable of distribution to all those v.v.o are required to 
conform, it should be a separate document from this memorandum 
D-v. loicn ■ the plcti.nwi.ee shoulc preoare a fori 1 , of i’ljunsticn 
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not confined to the precise .language of this yerr.orandur:., 
and settle it or- «»8 hours notice (not including wcck~cr.cs) . 

i 

The injunctions should he directed against Career: 

. Travel, Inc. , Vacation ventures, Inc., Doran Jacobs, Fnrrraca: 
Holidays Corp., Jero.r.e II. J.onnard, Surrey Internationa.. 
Travel, In.c., Esther z-etlin, jack Gorcey, Ernie pike 7,ss:- 
ciatcs. Ltd., Ernie pike, henry zetiin, Gil International 
Tours, Ltd., and Edward Gil. Dor the present r.o injunction 
will issue against hncienv;: \z Leisure Corp., Stuart Greer, 
Eastern Ssortsr;.en's Club. Inc., Gerald Kurtz, Irving Crow, 
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UNITED STATES DISIMICT COURT 
EASTS.":; DISTRICT OR SEW YORK 




CIVIL AERONAUTICS BOARD, 

Plaintiff, 

- against - 

CAREFREE TRAVEL, ISC., VACATIOS 
VESTURES, ISC. and DORA!; JACOBS; 

FARRAC-U7 HOLIDAYS'COR?, and JERC-ME 
H. LESSARD; 

SURREY INTIRMATICKAL TRAVEL ISC., 
ESiR^.R Z —*LI.. anc cACK GCr.CE'Y; 

ernie pike associates, ltd., alkie 

PIKE, ar.d ilESRY ZETLIS; 

GIL INTERNATIONAL TOURS, LTD. and 
EDWARD GIL, 

Defendants. 


No. 74 C 915 


AMENDED 
PRELIMINARY ISJl 


This action came on for consideration by the Court or. 
plaintiff's application for a preliminary injunction. The 
Court, having considered the evidence and all other pleadincs 
and proceedings herein, issued a memorandum of decision on 
September 30, 1974 ("decision"). The Court having concluded 
that whe defendants named below are acting in a manner inccr.sis — 


tent with the Civil A.eronautics Board (CAD) reculaticns aoplica— ' 
ble to affinity charter flights, 14 C.F.R. 207, 208, 212 and 
214, that an injunction may be framed as to reach both whole¬ 
salers and retailers and compel their compliance with the 

















regulations" (decision at 46), und :hat " [a]r.yone who facilitates 
the evasion of the regulations should be subject to the power 
of a court of equity to enjoin" (decision at 49), it is hereby: 

• t 

ORDERc.1), ADJUDGED and DECkDED that defendants Ca.rcfrce 

Travel, Inc., Vacation Ventures, Inc., Doran Jacobs, Farragut 

Holidays Corp. , Jerorr.e H. Lennard, Surrey International Travel, 

Inc., Esther Zctlin, Jack Gorcey, Ernie Pike Associates, Ltd., 

Ernie Pike, Henry Zetlin,'Gil International Tours, Ltd., and 

Edward Gil, and each of then, their officers, agents, servants, 

employees, and attorneys, end those persons in active concert 

or participation with then who receive actual notice of this 

order by personal service or otherwise, aje hereby enjoined, 

prohibited, and restrained from: 

i - 1. Failing to withdraw from use or circulation, 

within^'tvan-uy days or this date, all existing publicity material,- 

flyers or descriptions of tours involving affinitv charter air 

transportation, which does not comply with the requirements of 

paragraph 2 below. This withdrawal shall be accomplished by 
% 

notifying, in writing, each and every person or organization, 
including but not limited to retail travel agencies, travel tour 
operators, businesses and chartering organizations, to whom any 
defendant has sent solicitation material, either directly in 
defendant's own name or indirectly in some other name, of the 
fact that such earlier solicitations arc withdrawn and shall no 
longer be utilized. Such notification, in writing, shall 


2 








o 


cxp 1 <■ ar. that th:.s witherjval ic being performe 
Order. 


2. Utilizing any solicitation material of ar.y kind 
involving affinity charter air transportation, including but 
not limited to publicity materials or flyers or descriptions of 
tours, unless such solicitation material states in clearly 
readable print: 

• (a) that such material and such affinity 

charter air transportation are intended for and limited 

r 

to persons who have been tone fide members of an eligible 

chartering organization for six months, or to members of 

a group of at least 40 persons (including their immediate 

families) authorized by C.k3 regulations to contract for 

affinity charter flights; 

(b) that the price per person of affinity 

charter transportation, or, where involving an affinity 
* 

I 

charter transportation tour package, the price of the 
air transportation portion of the total tour price (such 
price to be separately stated in readable print), shall 
* be subject to increase or decrease depending upon the 
number of seats sold, and shall constitute a pro rated 
portion of the total charter cost; 
and provided that the content of such solicitation materials is 
not used in any manner to solicit individuals (through personal 
contact, through advertising, or otherwise), as distinguished 
from the solicitation of an organization for a charter trio. 










except after a charter contract has teen, signed with a t-ircrt 


ajr carrier 


3. Directlv rw r.. directly participating in the 

arrangement o v of affinity charter air transportation wmch 

transportation is arranged, constituted, solicited, .sold or 
paid for in a manner inconsistent with the provisions required 
by paragraph 2 above to be stated on the solicitation material 
therein referred to. 

4. Directly or indirectly participating in the 

t 

arrangement or sale of affinity charter air transportation in 


any manner ex 


xccut in accordance with subparagraphs (a) or (b) 


below: 


(a) as an authorised, commissioned agent of 
a direct air carrier (and therefore a "travel agent" of 
record within the meaning of 14 C.F.P.. 207.31, 203.204, 
212.31 and 214.22) for the purpose of perfecting air 
transportation arrangements between such direct air 
carrier and an eligible chartering organization, Pro¬ 
vided, that where acting as such an agent, defendant 
shall be responsible for and shall: 

(i) fully and accurately execute Part II, 
Section A, of the Statement of Supporting Informa¬ 
tion (S.S.I.) required by CAS regulations; 

(ii) assure that the chartering organiza¬ 
tion has executed and has filed with the direct air 
carrier Section B of Part II of the S.S.I. as 


- 4 - 













required by 1.', C.F.K. 20'/. 4 7, 203.217, 212.47, 
and 214.37; end that Section Li of Part II of the 
, S.S.I. as executed indicates - compliance by the 

charterer with the applicable affinity charter 
regulations; and 

(iii) assure that any ether intermediary 
acting with respect to such charter has executed 
the warranty attached hereto as Appendix A (which 
warranty shall he affined to the S.S.I. as an 
allonge); 

(b) as an intermediary with respect to such 
flight, Proofded , that where acting as such intermediary 
each defendant shall: 

(i) fully and accurately execute a 
warranty in the form attached hereto as Appendix A 
and incorporated herein by this reference (which 
warranty shall be affixed to the S.S.I. as an 
allonge); and 

(ii) assure that every other intermediary 

% 

acting with respect to the same affinity charter 
sir transportation fully and accurately executes 
the warranty attached hereto as Appendix A (which 
warranty shall be affixed to the S.S.I. as an 
allonge). 

5. Directly or indirectly participating in the 
£r*S e ‘" Gn t or sale of affinity charter air transportation which 
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the S.S.I. 

6. Entering into any contract requiring any 
performance in violation of, or pcrforr.ir.g any contract so as 
to violate, the prohibitions of paragraphs 1 through 5 above. 

7. The previsions of this Order shall be effective 

immediately, except for paragraph 2 which shall become effective 
l*whjtw 

days of this date. 


within 


It is so ORDERED. 

Dated this / -1 day of 
October, 1974. 

Brooklyn, hew York 




orri:; g, _t ed__ y 

United States District Judge 
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j. What Rpic services have been or v:;ll bo provided by i.ntcr- 
I'ti’diary to charterer or. a group basis? 


2. that speci..re services have been or will be provided by inter¬ 
mediary to individual perticrpar.tr. in the. proposed charter? 


3* li there is any cth r r intermediary involved in the charter, 
ol.hc .1 t *1 c.n thic l.r^vc 1 c.» ^ v*r»o^^ p j • • ^ ^^ s <*• r« *■% — v* * % ,■ _ 

* * *“ t s— * .L •_* U t. O L». i»«. ti c» ^.r* 

1" J. X / Section » C f 7 1 * • * il P. t" ^ r ~ •** *' ** o ♦* Cim.. nvi4 t r 

. . ^ Wi -* * ^ wi.j-j/ji. k ,j.r..j i«.~cri7.c* w. c.. / 

®^ti HumiC/ cicic.cs l» cii»c. scene o£ tictivil.y to tn , ” > c***tont **nc" n* 


4. Has the intermediary or, to his knowledge, have any of its 
principals, or;tears, directors, associates or o-plovees ccr.cen- 
sateci any merge rs of the chartering crcar.ir-aticr. i- ’-o'a-■>'c~* 
either to the proposed charter flight or’to any"land*tour? 

Yes ( ) Ko ( ) 

5. Docs the intermediary have any financial interest in ar.v 
oi.^r..iii.u uicTi rendering services tc tr.o c^ it i." * o* m c i z&t*' 

Yes ( ) No ( ) If answer is "yes" explain: 


WARRANTY 

I ' ------represent and warrant 

Itypec or printcc name) 

h T : C ; C ?, Vith rcg£rd to this charter operation (except 
and i-M? X " e l* W a ““ E?ecif icclly explained in this warrar.tv) 

o^i:*awicr.> m a manner 0 £• *- c — 

tent v.i.r. t -r ts 207, 20C, 212 and v214 of the Board's econcric 
regulations. 


(Date) 


(Signature and nose of sicna- 
tory and address of 
intermediary) 
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